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IN THE UNITED STATES DIST3RICT COURT 
BOR THE DISTRICT OF COLUMBIA. 



^iV^^I*«HK* 



KPMG FINANCIAL ADVISORY 
SERVICES LIMITED, 
MAIiCOLM BUrtBRIOELD, and 
MICHAEL MGRRISON, 



Plaintiffs, 



V. 



DILIGENCE LLC, 






DefeadaoL 



Ovil ActiottNo. 05-2204 
(PLF) 



I MEMORAiq)UM OF POINTS AND AUTHORIT IES IN SUPPORT 
OF MOTION FOR RECONSIDERATION OR MODIFICATION 
OFlm COURT'S ORDER UNSEALING THE CASE FILE 

I 

t Plaintiffe KPMG Finafldal Advisoiy Services Limited C*KPMG FAS Ltd"), 

T 

Maldolm Bxrtterfidd, and Michael Morrison (collectively the ^'Inspectoxs**) IrespectfiiUy submit 
tMs Memofaiidum of Points and Authorities in Siippoit of their Motion &r Reconsideration of 
the douit's November 11, 2005 Order (the "Order") to the extent that such Orderiaisealed thp 
case nie in this matter. F}amtifi& lespectfiiUy request that certain declarations subxmtted in 



siq)port of iheir Motion fi)r at Parte Temporary Restraining Order and Expedited Discovery 1 



)e 



makramed imder seal or, altemativeiy, feat Plaintife be permitted to suhmit substantially 

I 

redacted versions for public filmg> and that Plainti^ be peimitted to submit redacted vcrsionk of 



their 



Complamt and Memorandum of Pomts and Authorities in Support of PlamtiEfe* Motion for 



Ex Parte Temporary Restraining Order and Expedited Discovery C*TRO Brief *)* 
i PreBminarv Statement 

The present action requires the Court to balance the presmnption of judicial 

I i' 

openness agamst the ri^t of a litigant to seek redress far violations of conSdentiaUty witfaoul 
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being required to sacrifice that very right in ordsa: to g^ admisston to the poiiitht>u$e* Plaint [ffe 
have jcoxnmenced this action to reinedy thefts of confidential mfotxnation and oth^ intearfer^n^ 

with an investigation (the **ff OC Investigatiorf') they axe conducting pursuant to j their 

* 

appointment by the Minister of Finance of Bermuda. In addition to the feet that p& stolen 
iivforimtion is Plaintiffs* property^ vfhose disqlosuie they alone should controT, aU details of tpe 
IPOG! Investigation axe required to be kept confidential under Bermuda Law* Yet in order to 

I * ■ 1 ! 

comriience this action, and particularly in order to seek preliminary mjunctive rejief, they hai 
necessarily needed to disclose to the Court many of the vety same details tot thf y are seeking to 



protect fixMn disclosure. Under these circumstances, it would be a just exercise qf the Court*^ 
discretion to prevent the disclosure fix)m going further. ' 



aiul 



Plaintifl^ accq^t that to keep the entire case file under seal v/ouldbe eumberscme 



not strictly necessary. They nev^rfliel^s contend that information relating to: 



(1) the tenns of reference of the IPOC Investig^on; (2) Plamtiffs* mtanaai procedures used ia 



connection wththfi IPOC fe^^ 

Investigation was breached; and (4) the substantive information gathered about IPOC and th€ 
results of Plaintiffs* investigation shoidd be withheld fiom the public leco^ becmise they 
contain confidential information about the IPOC Investigation and Plaintiis* internal 
procedures. Public disdosure of this information wouM threaten the integrity aqd fairness of the 
process itself 



To this end Plaintiffs request that the Declarations of Derefc I.T. Mer, Malo-»_ 

ibits hereto remain "w I dJ 



Llewelyn Butteifield, I . .andf^ land the exhibits 

entirely mid^ seal, and that Plaintiffi* be permitted to submit redacted verlious of their 




Complaint and TRO Brief for placement on the public record* with the un-tedact|sd versions also 
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to iieibam muter seal ShouM fbe Ck)un (tecide that Haiid^ 

I 

and E^bits m ibeir enti3:efy, Plaintiff seek leave to file them in ledacted form, though the 
necespajy ledfu^ons ^e likely to be so substantial as to render them of questionable value to any 

read^, 

I ' < 

I . ■ ■ ' ■ ' i: 

Backfirottiid 

Plaintiffs^ a Betmudm piofessional services firm and tv^o of its^i^^ 
direo iors, were appointed by the Minister of Finance of Bermuda to perfbnii a confidential 
investigation of the btisiness and financial a£Eairs of a Bezznuda company caiUed IPOC 

i', 
'■■ 

International Growtii Fund limited ("IPOC*^ and U afiBliated Bermuda companies. Under 

i: 

Bermuda law, all aspects of Plainti^ work ate to be kept strictly confidential^ 

Plaintiff recently discovered that Defendant, a Wasfai4gt)on[t)X3,-based privati 

I 

we^tigation firin, has been retained to gather damaging infb^ Pursuant t^ 

that (^agemeht^ De&ndant^s employees have obtained confidential docuiil^aits andinformati on 

■ ! 

from Plaintiff through wrongful means that inchide fiaud and bribery, PlaSntife instituted this 

j. 

action seddng pr<5linmiary and permanent injunctive reKef to stop Defend^ from making 

HxtMt efforts to obtain confidential information about Plaintiffs^ iitvesti^on and prevent 

if 

Drffeodant fiom making further disclosure of fiie confid^tial infecmation ^t has aheady ohtaiiied, 
Plai3xtifi& also sedc compensatory and punitive daaiages. 

I 

Use declarations, Omplaint, and brief seekingpreliminaiy ^ parte relief (hat 



Plaidtififs filed in this action necessarily lefa: to and incorporate confidential information 6om 




coBipanMsljaVc mt made such a reqjuest The Inspcctocs and KPMG FAS Ltd hav^tafcen appropriate st^ to 



Court slioxUy. 
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aiui rdated to thsu: investigation^ vvMch are r^^ 

law. 'rhe documents include m&tmation relatbg to Plaintiff* investigatloii of IPQC and its 
afBHstes and the mefhod by wUch the investigation is being conducted. TH&y also refer and 
relate to Haintif&' business practices and proprietary iiifi>nnation. If these jdocuniente do not 
remaltiimder seal^ Plainti£&* pursuit of their claims vdll be at the sacrifice of the v^y ri^t th^y 

i!- 

I. 

i 

seek y> mdicate -~ file coofidenttality of their iavestipfipn, Plaktii^ restf^etfully submit 
this CjOnistitutes good cause for iSling flie declarations of Messrs. Adler, Butto^eldi' land 

Ms.' ! ^dec seal, aiid filing only redacted versions of the Complaint and TBD Brief on &b 




piibB^ record. 



.^OUMENT 



L THE COUKT SHOtfLD EXEXUIISE Its DISOU^^ 
TQ AMia«> Its OM)ER tJNSlAOiSG T^ 

!■■ "■ 

Motions to reconsider interlocutory otders--in contrast to motions for 

I ■ ■ ■ '!; 

Teconsideratlon of final judgments-axe within the discretion of the trial court, subject to 

* ■ ■ \\: ■ 

' ill ■ 

■ :.H. 

aM>eliate review only nnder the al>Tise of discretion standard. Cbilders v. Slatery 197 FJR..D. 1 85, 



190 (D J>.C 2000) (oiting United Mine Workers v. Pittston Co.. 793 F. Supp. 339, 344-45 
CD.4c. 1992), ^:d, 984 F.2d 469 (D.C. Cir. 1993)).' therefore the rendfiing court has 

\. ■ * : :': 

complete power to afford whatever relief from its ordras that justice tequirls. Keystone Tob j:cco 



Co.. liio. V. U. S. tobacco Co.. 217 F.R.D. 235, 237 (D.D.C. 2003) (Rtiednlm, J-) (citing Citibank 



fSouifa Dakiota\ N.A. v. F.D.I.C.. 857 F. Supp. 976. 981 (D.D.C. 1994)). |laiatim respectfiiiy 



|1» Advisoiy a)ii]imtiee Notes to Riile <SO(b) of 11^ 
litaiidaid As tie Notes Q^laio, ''mtedooitatyj^^ 



T^' 



: IA6 F.2d 670. fi73 (D,C Cir. 1957) (Buigcr, J.) (so bug as district co«it has jwifidictioii ovir m action, it ks 
con^lete power over intalocutoiy orders flierem and may revise tiiem when consoiW with eqinfy). 
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submit that it would be an appropriate excKase of discretion fer the Court risconsider the Qrdet 
unseaUng this matter. 

The common law right of access to court documents is far fispm absohite. Mixon 



V. Wamer Crnnmc^ns. Inc., 435 U.S. 589^598 (1978) (noting Ihat "[e]veiy court has supervisory 



powejt over its own riecords and files**). Factors militating against public acc^s include, for 



exanmlei Ihat court files might become a vehicle for improper purposes^ oi^ be used as a source of 
busiEiessinfiOTaationthatmi^haimaliti^ Hy^598. Thecourtsiof 

tiiis Circuit adhere to a six-part balancing test to detemaine if documents should be sealed ftom 



pubHo access. The fectors to be wdghed are; (1) the need for public access to the documents 



at 



issue; (2) the extent to which the public had access to the documents prior to the sealing ordei; 
(3) liie feet that a party has objected to disclosure and fiie ideatity of that party; (4) the strength, 
of ths property and privacy interests mvolved; (5) the possiTrility of prgudice to those opposhig 
disclosure; and (6) the purposes for which the docum^its were introducedj Jfohnson v. Greatir 



Se, Cmtv, Hosp. Com.. 951 F.2d 1268, 1277 (B.C. Cir. 1991) f dtang United States v. Hribbard. 



650 F.2d 293, 3 17-22 CD.C. Or. 1980)); see also Willingham v. Ashcmft. 355 R Supp^ 2d 3^0^ 
391 Cb.D.C. 2005). 



n. 



THE SVBBARD FACTORS WEIGH 

AGAINST XmSEAUONG THOB EMIRE RECORD. 

A. There Is No Need For Pablic Access To Tha nftfaiwiftnfa At T«ni.- 



I^^WW^MMilkAlto 



Because the presumption in fevor of public access to court records is not abso 
the balancing test requires assessment of particular public interests m accessing (he documents 
issue in the individual case. See Nixon v. Warner Gomme'ng^ Tnn^ ^i^^ TT fi ^f TOg^ Mj^pjy_ 



Greater Se. Cmty, Hosp. Corp., 951 F.2d at 12T7. There is no compelUngSmatter of interest tt) 



nte, 
at 



the U,S. public implicated by the documents under considmtion in this case. Unlike in Nixon, 
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access would not supply an incr^ental gain in public mukrsianding of an^izumaosely histoiieal 

I ■ ;, ■ . 

occuxrance, 43S U.S. at 602, near does the matter involve the intemal wodcmgs of a gpvetnmeatal 
or piiblic mstitation. See WilBngham v. Asbcroft 355 F, Supp* 2d at 391 (ordering portions M 



documeats to be redacted ev^ whore case involved a h^ghtened public interest became 
docuihents at issue illustrated Department of Justice^s disciplinary proceedings fpr employees). 

On the Goootraiy, publication of iaformation relating to fhe I^lamtiffe' p^drmance 



of tb^ir statutory obligations in Bermuda is Averse to the public interest smce Piaintif^* wbik is 

i 

expii jQsly requited to be Icept confidential under Bra:nmda I^w. g^ MerriJl Lynch, Pierce, 
Femlar & Smith, lac, v, Wertz. 298 F. Supp. 2d 27, 34-35 (D J).a 2002) (Sliding public intefest 



in protecting confidential busiiiess and trade secrets); hi re Vitamins Antitrust Litig., 357 F, 
Supp^ 2d 50, 51 (Di>.C. 2004) (**When [documents] refer lo trade secrets, Iwork product, or 
settteinent negoliations, the interests of &e clients and fhe public in rnaintaining^^ 
confidentiaHty may trump another public interest at stake: access to matenals siibmitted dmJEig 
Mgstion.**)- The Bermuda statutory scheme to investigate possible Tvrong^ingby Bermuda 
comjmies searves the public interest, and the requiretiG^Dt of cpnfide^diali^ ii necessary m older 
to achieve the goals of the procesis.^ C£ Oill v, Gulfstream Park Racigg A^s'tau Inc.. 399 F3cl 
391 (1st Cir* 2005) (vacating District Court decision refitsiog to seal docurtieiats revealing 
ideality of confidential informants where informants were integral to the investigative process 
and meanirigfiil investigation of participants in thoroughbred racing was necessasry to rhaintaJn 
health and integrity of the sport). 



] ?lamti£Qi bad anticipated ptoviditig a Declaradcm fiom an^cxpert an Bensuda Law wift this motion. Ths^r 
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ft The Vnblic Has Never Had Access To The Docmnents lai driestiom 

Pluvious access is a factor wHch may weigh in &vor of subs^uent access. 

United States v, Hubbarf. 650 F^d at 318-19 (noting there was **no pieviotts access to weigh in 



favot of the access granted through fhe district conrf s itnsealing oider/^ 

Flainti£& initiated this action under seal and the matter continues tQ be withheld 
fiumithepubhc. record Accoxdingiy, to: date no access t& this matter4ias been provided tooths 

I- 

T 
1 ■ 

public, CL Willingham v> Ashcroft 355 F. Supp* 2d at 391 (sealing plead|%s arid exhibits 
despite^eir public access). 

Fuxthqnnore, the materials that Plaintiff seek to protect, the Becldrations 
Exhibits.ofMesrs* Adl^.Butterfield^5 . ,andMs.i 4 and portions of ^ Con^Ud 

i 

and TRO Brie^ contam confidential and proprietary infonnation belongmg to Plaintifife whicji 
lias been maintained by thOTi as cohfidoitial. (S^ Bntterfield Decl at ^6-8.) 

C, The Plflilnrifffi ^ The Bermuda JMmister of Hnance, And IThe Defendant 
Obiect To The PabKcaf ion Of Plaintiffi' Confidential IrifonnatioiL 




^^^^■^^^i^VW 



There is no contrary interest of any party to weigh hi assessling whether or not to 
unsejal the declaraticms submitted by PlaintiSs, because all patties to this aptioti have icquestiid 
(hat they remain sealed, Furthemiore, the Office of the Bermuda Mfanst^lof Finance has malde a 
request for confidratiality* (See Letter fiom Donald A, Scott, Financial Secretary to the 
Bentmda Minister of Finance, to The Honorable Paul L, Friedman, dated Noraiiber 21, 200^, 

attached hereto as Exhibit 1.) j 

i 
I 

The strength with which a paity asserts its mterests is a sigiiificant mdication of 

■ !. 

the importance ofthose rights to the party: United States v. Hubbard. 6SQk2d at 3 19. Plaiitfifife 
strenuously oppose the unsealing of the declarations and accompanymg exhibits of Messrs. 

r ■ _ . ■ » I 

Adl^, Butterfield, i ,andMs».. ; and publication oftheentire|y of the Complaini and 

REDAGTED 

7 ' i • 
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TRO prie£ Flamti£& have consistently asserted their opposition to pubficaJt^cm of the contents 
&om the outset of Qiis matter* (See Mem* Of Points And Authorities In Sijppoit Of 




, i 



Plmti£&^ Motion To Seal Entire Case File.) Indeed, Plaintiffs are the ownets and holders of &e 



confidential in&nn^on at issue, and have commenced fhis action precisely in order to 

■■ ■! * 

the confidentiality of ihai^ mfbnnation* 



preserve 



$^irt3i^>--%&&ct4ibat objection to access is made by ^-fhiEd:par^iveigbs~in: &yor 

I 

I I 

of non-disclosme." TMted States v. HubbanL 650 F.2d at 320 (considering non-party Church's 
intcrdsts against disclosure of its seized documents hi matter where extent of seai^ph and sdzu^ 
was ii issue)* See also ta re Sealed Case. 237 F.3d 657 (D.C Cir, 2002) (reversing District 

Cburt*s refiisal to seal subpoena enforcement action i^Mm request of non-p^ who was the 

I 

sobject of Federal Election Commission's investigation pursuant to wMch subpoena was issu^). 

-! 

Herei the Minkter of Finance of Bermuda has expressed her request that the Court assist the 
maiiaenance of confidentiaKly of Pldntiffe* investigation as is required by ;Bermuda law. fSde 



Lett^ fiom Donald A* Scott, dated November 21 » 2005 

^. . ■ 
The principle of international comity requites that this Court accojxl recogniticn to 

the legislative, executive, or judicial ajcts of another nation, Se^ e^g^ Pmvin Bai&Br Assocs.. 



Ltd. V. Banco Popular Del Peru. 109 R3d850, 854 (2d Cm 1997) (citing Hiltori v. Guvpt 159 



as. 



1 13, 164 (1S95)). Because the publication of information contained in the declarations 



-^ 



Wi 



accompanying exhibits of Messrs. Adler;ButterfieId,( . ,andMs-i: V , t|he Complairlj 
and 'iCRO Brief will jeopardize the confidentiality of PMntiffi* investi^on pur^ant to 
Bermuda law. Ibis Court should exercise its discretion to seal these materials. 
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Finally, since no paity to the action, or non-paity, has cosctes^ the se^g of tliq 
lecordl, the record should 1>ei maintained voder seal, ggg Pub. Citizen Health Research Group y. 



F.D.A.. 953 F. Snpp. 400, 405 (D.D.C. 1996)'. 

I 

I ■ -■■ ■ 

D, Plaiatiffs Possess Stroag Proprietary And Privacy lutefests 
In The Boctmteiits And Informiatioii SdHgJit To Be Sealed.- 

Courts routiuely refiise to publicize trade secret, coiifidentialj or proprietary 
inforilnatioh. See Nixon v. Warner C nrnmc^nR, Tnc:, 435 U.S. at 598 (factors nulitaJing againslt 
pubHc access include when court files nught become a vdiicle for ii):Q)ropei purposes^ or be used 

'i 

as a source of business infoxmatioii fliat might harm a Utigant^s competitive standing); Standard 



& Pohr's Corp., luc- v. Commodity Exchange. Inc.. 54! R Supp. 1273 (S JB>.N.Y, 1982) (denjmg 



request of non-party newspaper service to unseal portion of transcript ftat reflected parly's tr^e 
secrets); see also Merrill Lvncfa, PierceL Fenner & Smith v. Wertz, 298 F. Supp, 2d at 34-35 
(finding pubHc interest in protecting confidential business and trade secrets). 

! 
I ■ 

Plaintiffs request that the following declarations, and exhibits thereto^ remain 

> ■ 
sealdd because fhey include the confidential and proprietary information stated below: 



1. Declaration of 



^, 





Mr. I \ Declaration and Exhibits inclu<fe ixifonnation; pertaining to the 

■ I 

conduct of Plaintifls* performance of its statutory duty to investigate IPOG and its affiliates, 
inckuiing details relating to tfie staflSng of Plaintiffs' inv^gafion, proced^te^, and liiainten^ice 

I 

k .; 

of cornputer and hard copy files. Neither the subjects of the IPOC fovestigation, nor other 

■ ■ . ■! 

. k I 

intei^ssted parties should be permitted to leiam of the method by winch Plaintiff* investigaticja is 
being condiwted since such discovery could facilitate interfermce with the IPOC Investigation. 



Mr. 



declaration fijrther discusses PlaintifS' conduct of its invesdgatidn into the breach 
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ity of (he IPOC Sivestigqtion. Such infomiatiou is confidential aiid also subject 
misuse by persons who, like Defendant, may wish to interfere with Plaintiffe' work. 

2. Declaration of Derefc J.T, Adler 



to 



■*4IHH***^i^ 



Mr. Adlefs Declaration and the Exhibits fliisieto discuss PlairitijES* business 
processes which led to the nncovering of Defendant's mterference wilh the EPOC Investigatianl 
-Bns4ifonmtion isxQiafid^tiatand 

r 

should i not be made available to the public. Furthermore, the Declaration and Esdjibits contain 
infonciation pertainmg to Plaintiffe* conduct of the IPOC investig^fion and ^e prelinunaiy 
results of diat inve^tig^^tion. Such infonnation mu^ not be made public becianse neifher the 

I 
I 

subjeSts of the investigation, IPOC and its affiliates, nor other interested parties should be 
permitted to leam aboat the method by which Plaiatifg^ investigation is being copducted to gpi 
access to the substantive materials firom the investigation. 

3. Declaration of Malcofan Llewelyn Butteifield 

T 

Mr. Butterfield^s Declaration discusses mfoimation peitainiiig to Plaintiff* 

I 

appointment to investigate IPOC and its affiliates, and details regarding the parameters of IPQC 

Investigation and t^ms of reference* Neither the subjects of the investigation, nor other 

■i 

■',■■■■ 

interssted parties should be permitted to leam of the mefliod by which fee uive^g^tion is beijig 

j,. 

:i 
X.' 

conducted because such knowledge could ^cilitate further uiterference wifh the investigatloi^ 

! 
i- . 

Furthennote^ Mr. Buttetfield*s Declaration discusses Plamtiffs* incpniy into the ^jreach of 

confidentiality of the IPOC Investigation. This information is confidential and represents 

■ '■ ' i - -I -J- 

proprietary internal procedures of Plaintiff which should not be made available! to the publid 
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4, Declaration 6P, 




Ms.i 



.Declaration and the Exhibits thereto contain substantive 



kfomiation about the resiits of PlaintiJ&* investigation* oujline in&miation pertaJmng to 
Plahitiiffs* internal investigation into Ihe breach of confidentiality of thelPOC Investigation, and 
contaiit other in&ndation pertaining to PlaintifiS* confidential kvestigation i^ misappropriated, 

Ijy Befendant Neilher &e subjecte-o^^ 

> -I 

be peimitted to g^in access to injEotination abont Plainti^* conduct of the H^OC L;ivestiigation 
since such information could facilitate forther interference and breaches of confidentiality. 
Furthermore, in&nriation as to how PlaintiSs investigated the breach of coitfidentiality 
perpelated by Defendant is confidential and tq^resents proprietary business strat^es of 
Plaintiff "(vhich should not be niade available t^ - 

Plaintifis also submit that the Complaint and TRO Briefs shcitdd not be pul»liclv 
filed oodess redacted because they incorporate andiefer to a limited eictent to the ^ame facts a33d 
information outHned above that appears inPlainti^* Declarations and Exhibits. 



E. PlalMttffe* Investigation Will Be Severely Prejudiced 
Bv DisclQsare Of The Tincnitieiits At Issue, 

The likelibood of pnegudice depends oiia nrnhber of factors,: jnchiding most 
hx^ortantly^ the nature of the materials disclosed* United States v. Hubbariil 650 F.2d at 321 1 

Plaintiffs were appointed; by the Minister of Finance pursuant to the Bermuda 

I 
' f ■ . 

ComSpanies Act 1981 to peifonn flieir investigation within the terms and re;qtiiienimts of that 

- '■ ■' . 

Statute. Section 1 32(6) of the stattxte requires that the investigation be held in private* To 



coxniience this litigation Plaintiff necessarily had to adduce information relating to its 
inve^gation. The a£5ldavit5 of Messrs. Adler; Butterfield,: ' ; and 'Ms. , ' and the 

! 

exhibits thereto^ the Complaint and Plaintiff* TRO Brief refer to and incorporate information 
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I- ■ 

that is| lequired to be maintained in confidmce as part of the IPOC Ihvesfigatian. plainlif& wll 
be pKliuJiced in their cuirent perfbimance of the IPOC Investigation should this iiiformation 




become pubha FurOiemiore, fidure investigations under the Bennuda legislation may be at li^ 

I ... 

fiom ^milar predatory tactics if the only availa}>le remedy is self-defeating., 

R The Docttmenta Were Intrddaced And This Litigation Wis 

Commeaced To Preserve The Coafidentialltv of Plaintttfa' Investigation. 

At the outset Plaintiffs \vere faced with a "Catch 22": the oidywa^. to vindicate 
the ri^ts infiinged by Defendant aad protect th^ confidential ^rorking p apers fijom fiirfher 

i I 

invasion was to commence this action, but in otder to do so Plaintii^ had tc^ adduce detailed 

evidence relating to the IPOC fcvestigation. The Court of Appeals in Hubbard observed fliat Ht 

woul 1 be ironic indeed if one who contests the lawfidness of a seaidi axid $cizur^ were always 

j required to acquiesce in a substantial invasion of those interests simply to vindicate them.** 650 



R2d 



at 321 . The same is manifestly true here: it would be unfair if Plaintifife' only means to 



^vindicate Defendant's invasion of their confidential workmg papers required ihein to reveal t^iose 
papa^ to thepublic. MoHiibgr v, Davi^. 537 A-2d 1 IQO, 1 1 1546 p.C. 1^88) (discussing 
situaSons when disclosure of materials defeats the purpose of the underling action andiiottng 
that *'[i]n suchacase the [Court*s] interest in protecting a party .*, may constitutis an interest 
sufiS nent to justify not only granting the protective order itself but also seeing the motion 
seeking the order (or ofpposJng it) and any supporting documents.**). 

Since Plaintifife* sole purpose in introducing ihc information sought to be seal^ 

i- . .* ^ ' 
was to vindicate their rights to maintain its confidentiality, the Court shoulia excise its 

disczetion to maintain the seal as to those documents. 
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; CONCLUSION 

I 

I For the foiegoiag reasons, Flamtl|& lespectiully request fhat 

I 
I 
r ^ 

the Declarations of Derek JX Adler, Malcolm Llewelyn Buttetfield, ': 



the O) wt iDaiiitaia 



land 



*f zdA exhibits thereto under seal or» in the alternative, permit I iaintii& to submit 

j- 
redactiedveisioM-Qflbose-DeclaialioBS-forp^^ 

permitted to siipply redacted versions of the Conoplaint and TRO Brief for filing on the public 
record. 




Dated: District of Colupbia 
November 21, 2005 



HOGHES HUBBART i;& RHBD LLP 




OfCbfunsel: 

Derelc J,T, Adler, Esq. 
Siul^i&i J\E. Magee, Es4. 
Hughes Hubbard & Reed LLP 
One Battery Park Plaza 
New York, NY 10004 

RidbardBlann, Esq. 
Norton Rose 
Kempson House 
Camomile Street 
Lon|tonEC3A7AN 
England 



Roberta Koss 

D.C Bar No. 442813 

1775 1 Street }|W 

Washing^nDlC 20006-2401 

202-72M600 

Attorneys for PlaiMfife 
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MNISTRY OF FDsfAN'CE 
30 Parliameiit Steeet 

I 



if ^ Utter a^ 
ihefil^avUigreferaice: 



tdcpBone: (441) 2^5-5151 
Jtoamfle: (441) 2^5^57 27 



Novenhber21.2Q05 



VIACOURIER 



Honorabtd Paiii L. Friedman 
Unlsd States District Judge 

id States District Court for th 
333 Constitution Avenue, N.W. 
Walshington, D.C. 20001 



Dear Judge Friedman, 




IQ Rnanoiai Adinsory Services Ltd., Malcolm Buttsrfleld, and Michael 
Mojirfeon v. Piligenc^ LLC, Chr. Adion No. ^22M (PLF) 

i . 
■■■.■■ '^ . ■ ■.:■ . 

We write w8h reference to the above-referenoed actibn which we unSefstand has 
»f% beeri commenced in your Court. 






■'* Stii:!:i 


* 1 ..f* * i. 


v.:;:'^»lflfi 


vf.oiS^ 


-5 sm 



Pursuant to powers under the Companies Act 1981, on 18 March, 2004, Malcolm 
Buttsifield and Micltaei Morrison, of KPMG Rnancial Advteory Servl^ Ltd., were 
appointed as Inspactorsto investigate flie affairs of 12 Bormuda ooitqnnies Oncludinj^ 
IPOC International Growth Fund Ltd.) operating in countries from Russia to the USA 
Th{» appointonent arose tiecause of allegations that IPOC and Its affiliates and 
pri|tdpals niay have partic^ated in irregular acGvifies and misrepresented the nature laf 
their business to Bermuda authorises. 

The InspiBctors have Informed the Mlnisby of Finance that an Intelligence gathering f 
ba^^ in the United Stales has been retained, apparently by an advksary of IPOC ir. 
various legal ipTOceedihgs, fo impioperiy obtain documents and/or information si^plled' 
«£> or createid by the Inspectors In relation to the Investigation and that this finn has by 
ddceptlbn and fraudul^it methods acquired confidentfai inforarationl 

lis apparent breach of the confidentiaiity of the investigation is a matter qf great 
cpjicem. indicating as it does a calculated attempt to attadc ^e i'nte^ri^ of Bermuda's 
s^tutory processes, the Mintetry of Rnance therefore support the Inspectors in theilr 
efforts to seiak ail available remedies through the U.S. Courts against the parfieswho 
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havb engaged in wiong^l oomjucl We understend that the inspoctiprs have 
cdmfri$inoad aii acfion 16 your Coiirt seeking appnopnate lemedtes to ipbtain disclosure 
abdit the misapprbpriatioh of their cbnfidentiai materiatSt prevent further dissemtnaflon 
of Sjuch infortnatibn and to ensure that there are no furHier attempte to interfere with 
thelrwork. 

VViBjFgspjedfully request that the Court pennit the Inspectors to take ^uch measures a^ 
are ivaiiable to protect the confident^lity of the investigatiorv so ttiat k may reach a 
successful conclusion. 




Noprthstandlng this submission in support of the inspectors* actions jin UQ Courts, the - 
Gqyernrtient of Bermuda, through the Ministry of Finance, hereby states that this is the 






e>ctent of its invotvertient in this application. Accordlngiy. the Govemrfient ^f Bennuda 
notj;witling to be involved or joined in any direct way with the proceedings in the US 
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Re5|3eclfully, i 


Donald A. Scott [ 


Financtai Secretary | 

i ! 

T 



Malcolm KiUerfield and Michael Morrison 
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